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A healthy scepticismon the part of the governed concerning

t hose who govern is as nmuch a mark of a vibrant denocracy as a

! The court has nmmde Findings of Fact concerning any factual
i ssue that any party thought potentially relevant to disposition
of the case. Because they consist of sone 456 findings, they have
been set out in a separate docunment issued concurrently with this
opinion. They may al so be found at the court’s website which is
| ocated at www. caed. uscourts.gov. Particular findings will be
referred to as appropriate during the course of this opinion.
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paranoi d suspicion is a synptomof its decline. Wether

California s voters entertain the fornmer or suffer the latter is
of some nonment in the matter at bar. After a two-week trial the
i ssue remai ns one upon which reasonable ninds mght disagree.?
That some el ected officials have subordinated the duties of their
office to their personal greed and anbition is hardly news or new.
It is also true, however, that many seek office to advance their
political convictions, and if elected, discharge the duties of
their office pursuant to their view of the public good, as that
viewis informed by their ideology.® This case tests whether the
evi dent disaffection fromthe prior political reginmen of canpaign
financing exhibited by California s voters in adopting Proposition
208 i s prem sed upon a proper concern or rests upon an exagger at ed

view, and whether in either event, the various provisions of the

2 As to the issue of a legitinmate governnent interest, the
court made ei ghteen specific findings. Perhaps the nost crucial
is Finding No. 61 which reads: “Between 1990 and 1994, five
menbers of the State | egislature were convicted and sentenced to
prisoninthis court on felony racketeering, extortion, bribery and
nmoney | aunderi ng charges. These convictions involved the corrupt
exchange of noney. As to certain defendants, the noney was
delivered in the formof canpaign contributions. As to others,
they were or were proposed to be delivered for the recipient’s
personal use.”

3 As noted, after an intensive investigation extending over
four years, the federal governnment successfully prosecuted sone
five elected nenbers of the California |egislature which consists
of eighty Assenbly nenbers el ected every two years and forty Senate
menbers el ected every four years. Wether the conviction of these
five is viewed as a cause for despair as to the noral character of
those we el ect, or an occasion to cel ebrate the apparent rectitude
of the vast majority, may turn nore on the tenperanent of those
t hat consi der the question than on sone objective standard.
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initiative abridge those constitutional rights which are central
to preservation of the denbcratic process.*

Proposition 208 is an initiative adopted by California's
voters. |Its sone fifty sections adding to and anendi ng the
Cal i fornia Governnent Code® seek to regulate, inter alia, who may
contribute to political canpaigns, how nuch nay be contri buted,
when contri buti ons can be nade, what purposes the contributions may
be put to, the contents of various political advertisenents and,
indirectly, the extent of expenditures. Essentially the instant
suit challenges each substantive provision asserting that it
violates the strictures of the First Anendnent to the United States

Constitution.?® It is brought by a political action committee

4 This court has previously explored the rel ati onshi p between
the right of the States to regulate their internal affairs,
i ncluding elections, and the nmandates of the First Amendnent. See
Service Enployees International Union v. Fair Political Practices
Commin, 747 F. Supp. 580, 583 (E.D. Cal. 1990)(“SEIU I1").
Reiteration here woul d serve no useful purpose. Suffice it to say
that the Bill of Rights confines the power of the States to
regulate matters within the purview of the First Amendnent. |d.
This is so whether the regul ation derives fromthe |egislature,
Tashjian v. Republican Party of Connecticut, 479 U.S. 208, 217
(1986), or the initiative process. G tizens Against Rent Control
v. Gty of Berkeley, 454 U S. 290, 295 (1981).

® Unl ess otherwi se indicated, all statutory references are
to the California Governnent Code.

® The First Anmendnent by its literal terns protects both
speech and political association. Because the actual provisions
of the First Anendnent are al nost never alluded to in the
jurisprudence addressing limts on canpaign financing, it may be
worthwhile to recall that its provisions forbid any limtation on
speech or political association. “Congress shall nake no | aw

abridging the freedomof speech . . . or the right of the
people to peaceably assenble, and to petition the Governnent for
a redress of grievances.” U S. Const., Anend. |I. It was nade

applicable to the States by virtue of the Fourteenth Amendnent.
3
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(“PAC’) representing those who seek to limt abortions,
vari ous | abor unions and their PACs, individual contributors to
political canpaigns, candidates and prospective candi dates,
of ficehol ders, the Republican and Denocratic parties, and two
professional slate mailers. The initiative is defended by
California’s Fair Political Practices Conm ssion (“FPPC), the
state agency responsible for its admnistration, and its offici al
proponents, who were permtted to intervene.’

Bef ore addressing the substantive provisions of Proposition
208, the court nust first consider whether it should resolve this
facial challenge to a state statute which has not been
authoritatively construed by the state courts.
1111
1111
1111

Stronberg v. People of State of California, 283 U S 359, 368
(1931). Fromthe unconprom sing terns of the Anendnent it woul d
seem that devising any test upholding limts on political speech
or association would be a difficult task indeed, requiring, if
permtted at all, the nost delicate of judgnents, predicated on the
nost persuasi ve evidence of the need to serve not only legitimate
but urgent governnmental interests. This opinion explores, anong
ot her issues, what standard the Suprene Court has nade applicable
to restrictions on speech and political association despite the
| anguage of the First Amendnent, and whether the requisite show ng
has been made in the case of Proposition 208.

" The initial parties to the suit stipulated to permt the
of ficial proponents of theinitiative, Ruth Holton and Tony M|l er,
to intervene on behalf of the defendant. Thereafter, the
plaintiffs, believing that an intervening decision justified the
notion, see Arizonans for Oficial English v. Arizona, @ US _ |
117 S. C. 1055 (1997), noved for reconsideration of the order
granting intervention. The court declined to do so. See O der

filed July 9, 1997.




© 00 ~N oo o b~ w N Bk

NN NN NN R R R R R R R R R
o o A W DN P O ©O 0O N O 0o~ WwWN B+ O

l.
FEDERAL COURTS AND STATE STATUTES
Plaintiffs’ decision to challenge in a federal foruma
California statute that has not yet been authoritatively construed
by the California Supreme Court raises questions about a federal
court’s role in such circunstances. Below | first exam ne whet her
this court should reach the nerits of the litigation.

A. Abstention, Certification or Resolution on the Mrits

The Constitution of the United States provides for a federal
judiciary. Its jurisdiction extends to “all cases, in | aw and
equity, arising under this constitution and the |laws of the United
States.” U.S. Const., Art. III.

G ven the constitutional source of the federal courts
jurisdiction over cases arising under the fundanental docunent, it
is hardly surprising that in federal question cases “federal courts
have a ‘virtually unflagging obligation . . . to exercise the

jurisdiction given them’” England v. Louisiana Bd. of Medica

Exam ners, 375 U. S. 411, 415 (1964). Nevert hel ess, where the
resolution of a federal question case turns on the neaning of a
state’s statute, the Suprene Court has suggested a nore cautious
approach. It has been said that federal courts “normally

ought not to consider the constitutionality of a state statute in
t he absence of a controlling interpretation of its nmeaning and
1111

1111

1111
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effect by the state court.” Arizonans for Oficial English v.

Arizona, _ US _ , 117 S. . 1055, 1074 (1997).¢%

Ari zonans’ counsel of restraint appears prem sed, at least in
part, upon the fact that a federal court, while it may speak
deci sively about federal law, |lacks authority to definitively
interpret a state statute. 1d. at 1073-74 (holding that federa
courts |l ack conpetence torule definitively on the nmeani ng of state

| egislation); More v. Sinms, 442 U S. 415, 429 (1979)(state courts

“are the principal expositors of state law'). The Hi gh Court has
also opined that resort to the state courts serves to avoid
“friction generating error” which a federal court risks when it
“endeavors to construe a novel state act not yet reviewed by the

State’'s highest court.” Arizonans, 117 S. C. at 1074.° As | now

8 The source for the authority to exercise the restraint
alluded to in Arizonans is less than pellucid. Because there is
no provision in the Constitution nor in any statute which
aut hori zes abstention, it is clearly a doctrine of federal conmon
| aw. Congress, however, in 28 U S.C. 8§ 1331 provided the district
courts with federal question jurisdiction, and it is a commonpl ace
of federal practice that federal comon | aw doctri nes nust gi ve way
to statutory commands. See, e.q., Mddlesex County Sewerage
Authority v. Nat’l Sea dammers Assn., 453 U.S. 1 (1981). Nor is
it any answer that abstention is not a surrender of federal
jurisdiction but sinply a postponenent. G ven the cost of
l[itigation in multiple fora, doctrines of collateral estoppel and
the |like, abstention frequently, if not inevitably, is the
equi val ent of a refusal to adjudicate.

° At | east one commentator has queried whether a federal
court’s decision invalidating a state statute on constitutional
grounds causes any nore friction than an identical state court
deci sion. James C. Rhenqui st, Taking Comty Seriously, 46 Stan. L.
Rev. 1049, 1072 (1994). He suggests that “the game is worth the
candle only if the state court can invalidate the state policy on
state law grounds.” 1d. at 1073. Put directly, if the source of
invalidation is the federal Constitution, it is that fact whichis
friction generating rather than whether the determ nation is nade

6
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expl ain, however, it is not always desirable or even feasible to
decline resolution of a claim under the federal constitution
because it inplicates construction of a state statute which has not
been reviewed by the state’ s highest court.

A federal court asked to determine the constitutionality of
a state statute not yet considered by the state court has at |east
three options. First, the court may abstain under the principles

first enunciated in Rail road Comm ssion of Tex. v. Pull man Co., 312

U S 496 (1941). Second, in nmany states a federal court has the
option of certification directly to the highest court of the state.
Finally, the court may proceed to the nerits of the constitutional
gquestion notw thstanding the absence of an authoritative state
court construction. Below | consider each option in the matter
at bar.

Pul | man abstention derives fromthe general rule that
constitutional issues should be avoi ded where a case can be
di sposed of on non-constitutional grounds.! The Court observed
that a federal court’s resolution of a state |aw issue could not

“escape being a forecast rather than a determ nati on” because the

by a state or federal court.

12 pul |l man abstention may be rai sed by the parties or the
court sua sponte at any tinme. See Belloti, 428 U. S. 132, 144 n. 10
(1976) (“it woul d appear that abstention nmay be raised by the court
sua sponte”). Here, the court raised the issue of abstention sua
sponte after trial had begun and all the parties were united in
their opposition to abstention. Gven the fact that the FPPC is
a party inthis action and is the authoritative voice of the State
of California concerning questions relating to Proposition 208, it
may be said that the State has opposed abstention in this case.

7
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“last word” on the construction of the state statute bel onged to
the state’s highest court. Pullmn, 312 U. S. at 499-500. Thus,
where state court construction may avoid resolution on
constitutional grounds, Pullnman suggests that a federal court may
direct the plaintiff to bring a state court action on the state | aw

guestion.®® But see Lehman Brothers v. Schein, 416 U S. 386, 390

(1974) (“mere difficulty in ascertaining local |lawis no excuse for
remtting the parties to a state tribunal for the start of another
lawsuit”).

The Hi gh Court has made cl ear, however, that abstention is not
warranted in every instance in which the state court has not passed

on a particular state | aw question. See Wsconsin v. Constantineau,

400 U. S. 433, 439 (1971)(“where there is no anbiguity in the state
statute, the federal court should not abstain but should proceed

to decide the federal constitutional clainf); Hawaii Housing

Authority v. Mdkiff, 467 U S. 229 (1984)(“federal courts need not

abstain . . . when a state statute is not ‘fairly subject to an
interpretation which will render unnecessary adjudication of the
federal constitutional question’”). Especially, where, as here,
a statute is alleged to abridge free expression, federal courts

have been reluctant to accept the delay attendant upon initiation

and resol ution of state court proceedi ngs. See Houston v. Hill, 482

13 After filing suit in the state court, the parties can
thereafter elect to pursue both the state |law clains and the
federal constitutional challenge in state court, or, may litigate
only the state issue in state court reserving the right to return
to federal court on the constitutional issue. See England v.
Loui si ana Medi cal Exam ners, 375 U. S. 411, 417-18 (1964).

8
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U S. 451, 467 (1987)(observing that “we have been particularly
reluctant to abstain in cases involving facial chall enges based on

the First Amendnent”); see also Donbrowski v. Pfister, 380 U. S.

479, 489-92 (1965) (abstention not appropriate where statute was
chal l enged as abridging First Anendnent activities).

The problem tendered here is simlar to that considered in

Bates v. Jones, 904 F. Supp. 1080, 1087 (N.D. Cal. 1995). There,
the intervenors noved for abstention, noting the existence of a
pendi ng state court case. The district court denied the notion.
It first concluded that there was no reasonable chance that a
California court would invalidate the enactnent on state
constitutional grounds. Moreover, given that the state opposed
abstention, the court concluded that the interest in avoiding
friction with state policies was not inplicated. Finally, it
concl uded that proceeding to the nerits was consistent with the
state’s interest because the delay resulting fromabstention would
inpair state functions by causing chaos in the upcom ng el ection.
Many of the sanme considerations exist in the case at bar.

As noted above, the State through the FPPC, opposed
abstention, and thus the interest in avoiding friction is not
inplicated here. Accordingly, “[t]he pivotal question

is whether the statute is ‘fairly subject to an interpretation

4 The doctrine of special urgency for First Anendnent
guestions has never been directly questioned by the present Suprene
Court. Although sone may think that Arizonans is an opening to
reconsi deration, such speculationis for the authors of |awreview
articles and not district judges bound by the expressed hol di ngs
of the H gh Court.
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which will render unnecessary or substantially nodify the federal
constitutional question.’”” Houston, 482 U S. at 468. Here, as in
any case, there is always sone possibility that the state’s

hi ghest court mght inpose a limting construction on one or nore
of the chall enged provisions. Nonet hel ess, as | explain infra,
t he success of plaintiffs’ nulti-faceted attack on Proposition 208
turns in large neasure on the validity of the contributions

limtations schene, since nost other provisions are justified by
reference to those limtations. No party has proposed a limting
construction on these key provisions that would substantially
alter or avoid the constitutional question.? Accordingly, it
appears to this court that the hope of avoiding constitutiona
adj udi cation by virtue of state construction nust give way to the
reluctance to delay resolution of First Anmendnent questions,
particularly in light of the self-censorship Proposition 208 has

al ready generated.!® Mreover, at this stage in the proceedings,

1 As | describe infra, the broad powers of the California
Suprene Court to rewite statutes suggests that the possibility of
a saving revision may be | ess renote than the text of the
proposition suggests. That fact does not support abstention,
however, since any such reformation is itself dependant upon a
finding concerning the constitutionality of the provisions of the
initiative.

1 The court has nmmde dozens of specific findings concerning
how plaintiffs have altered their contribution patterns and
el ection strategy in response to Proposition 208. In addition, the
court concluded: “Proposition 208 has created an atnosphere of
uncertainty in which sone plaintiffs have limted and censored
their speech and associ ational activity out of fear of prosecution
and a desire to conformto the law, and are likely to do so in the
future. Al though the uncertainty will dimnish over tine, there
w Il always be sonme uncertainty and confusion. |In any event, sone
plaintiffs will be adversely effected by sel f-censorship generated

10
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after extensive and detailed briefing, a |long and arduous trial,
and two days of argunment, the duplication of effort and expense,
and the delay attendant on resorting to the state court weighs
heavi | y agai nst abstention. Gven all the above, the court
bel i eves that Pull man abstention is inappropriate.?

Ari zonans for Oficial English involved construction of a

statute of a state where certification to its highest court was
avai l able. Despite the request of the state, both the trial court
and the Ninth Grcuit declined to certify questions to the state
court. The Suprene Court explained that certification procedures
“do not entail the delays, expense and procedural conplexity that
generally attend abstention decisions.” Arizonans, 117 S. C. at
1075. The critical factor in determ ning whether certificationis
appropriate is the existence of “novel, unsettled questions of
state law.” [d. at 1074. Unfortunately, however, certificationis
not available to this court.

Until Novenber of this year, California had no procedure
permtting certification to its Suprene Court. On Novenber 15,
1997, that court adopted California Suprenme Court Rule 29.5 which

permts the U S Grcuit Court of Appeals to certify questions of

by Proposition 208 for a nunber of el ections.” See Finding No. 69.

7 Al t hough the court will not delay resolution of the central
federal question tendered by this litigation, as it explains infra,
the fact that plaintiffs here seek injunctive relief provides
a nmeans of addressing both this court’s responsibility relative to
questions of the applicability of the federal Constitutionto state
statutes, and the state court’s final authority as to the neaning
of state statutes.

11
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California law to the state Suprenme Court. Unfortunately, that
opportunity has not been extended to the district court.

Because abstention is inappropriate and certification is
unavail able, this court has no other choice but to address the
merits of the constitutional challenge.

B. Statutory Construction

Havi ng determ ned that the court shoul d address the nerits of
plaintiffs’ claim the court nust next consider how to determ ne
what the Proposition neans. The first step in that process is to
determ ne whether a federal court applies state or federal rules
of statutory construction in making aninitial determ nation about
what each provision of the statute neans. 18

When a federal court resol ves state | awi ssues pursuant to the
exercise of its diversity jurisdiction, it is said that the
federal court applies state law, and is “in effect, sitting as a

state court.” Comm ssioner of Internal Revenue v. Estate of Bosch,

387 U. S. 456, 465 (1967). The instant case tenders questions
about the appropriate function of a federal district court in
construing a state statute while exercising its federal question
jurisdiction. Happily, resolution of this question is unnecessary

in the instant matter. The general rules of statutory

8 The question of whether a federal court applies state rules
of statutory constructionis, of course, distinct fromthe question
of whether a federal court applies state law rules to determ ne
whet her an unconstitutional provision can be severed fromthe
remai nder of the Act, or fromthe question of whether the federal
court applies state lawin determning if an otherw se
unconstitutional provision is susceptible of a limting
construction.

12
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construction are apparently identical under federal and California

law. See, e.q9., Lillebo v. Davis, 222 Cal.App.3d 1421, 1440

(1990). Because the question is, at best, sinply of academ c
interest, it need not be resolved. '
.
ASSERTED DI SCRI M NATI ON AGAI NST CHALLENGERS

The court has determ ned on the basis of the evidence before
it that, as a fact of life, ordinarily incunbents have a
significant advantage over their challengers.? Nonet hel ess,
plaintiffs contend that the interplay anong various provisions of
Proposition 208 discrimnate against candidates who are not
famous, weal thy, incunbents or otherw se advant aged.

Proposition 208 applies the sanme |imtations to al
candi dates. The Suprene Court has said in the context of canpaign
reform legislation that “[a]bsent record evidence of invidious
di scrim nation against challengers as a class, a court should
generally be hesitant to invalidate | egislation which onits face

i nposes evenhanded restrictions.” Buckley v. Valeo, 424 U. S.

19 See Goldman v. Goldnman, 70 F.3d 1028, 1029 (9th Cir. 1995)
(federal courts interpreting state statutes are “bound by
California rules of construction”); see also Miunicipal Uilities
Bd. of Albertville v. Al abama Power Co., 21 F.3d 384, 387 (1li1th
Cr. 1994)(“[w hen construing a state statute, we |ook to state
rules of statutory construction, because the sane rules of
construction apply in a federal court as would apply in a state
court.”)

20 The court has nmde sone 38 findings of fact concerning the
asserted discrimnatory effect of Proposition 208. See Findings
Nos. 298 through 336. Many of the findings reflect the advantage
t hat i ncunbents enjoy over chall engers.

13
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1, 31 (1976).2' The commanded hesitancy, and the absence of
evi dence of the invidious discrimnation that Buckley al so
demands, defeats plaintiffs’ claimof discrimnatory inpact.

As i ntervenors contend, under Buckl ey, the discrimnation nust
bot h be agai nst the class of chall engers, and nust “invariably and
i nvidiously benefit incunbents as a class.” 1d. at 33. The
evi dence does suggest that any contribution limtation coupled
wth alimtation on the tinme when contributions may be received
w || exacerbate the di sadvantage of challengers for conpetitive
seats who are not either independently wealthy and willing to

expend their own funds on their canpai gn, or who have not achi eved
name recognition gained in previous canpaigns or in other fields
of endeavor. Nonethel ess, such challengers are so di sadvant aged
to begin with that the adverse effects of Proposition 208 may
reasonably be viewed as a de mninus problem Moreover, the need
to qualify and continually refine the definition of the class
adversely effected denonstrates that the statute does not
di scrim nate against all challengers as a cl ass.

Plaintiffs’ reliance on this court’s decisionin SEIUIIl, and

the Ninth Crcuit’s affirnmance thereof, SEIU v. FPPC, 955 F.2d

1312, 1322 (9th Cr.), cert. denied, 505 U S 1230 (1992), to

support their contention is m splaced. There, the issue was

2L While this holding carries nore than a whiff of Anatol
France’s fanmous dictumthat the lawin all its majesty forbids both
the rich and poor from sl eeping under the bridges of Paris, that
observation has apparently not been found persuasive by the High
Court.

14
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whet her regul ati ng canpaign contributions on a fiscal year basis
favored incunbents. Because this court found that essentially
only incunbents raised noney in the off year, neasuring
contribution [imtations on a fiscal year basis invariably and
invidiously “discrimnate[s] against challengers as a class.”
SEIU, 955 F.2d at 1318. This class-wde discrimnation was
sufficient to underm ne the challenged provision, particularly
given that the defenders of Proposition 73 failed to advance any
reason why neasuring contribution limts on a fiscal basis
advanced the state’'s interest in preventing corruption or the
appearance of corruption. SEIU, 955 F.2d at 1321; SEIU, 747 F.
Supp. at 589.

Because the court concl udes that the evidence is insufficient
to find that Proposition 208 inevitably discrimnates agai nst
chal l engers as a class, the court determines that the plaintiffs’
first basis for attack upon Proposition 208 nust fail.

[T,
CONTRI BUTION LIM TS

Bot h sides agree that the provisions of Proposition 208
[imting contributions are the linchpin of the statute and, if
t hese provisions fail to neet constitutional nuster, the statute’s
whol e schenme is in doubt. Gven the agreed centrality of the
provisions limting contributions, | turn to themfirst.

1111
1111
1111

15




© 00 ~N oo o b~ w N Bk

NN NN NN R R R R R R R R R
o o A W DN P O ©O 0O N O 0o~ WwWN B+ O

A. The Provisions

The initiative presents a conplex, reticul ated set of
provi sions, which curtail the “free market” in political
contributions which preceded its adoption.?? |t was described at
trial by its proponents as a system of “variable contribution
limts.”

The initiative limts what may be contri buted to candi dates,
to parties, and to PACs. The statute prohibits any person,
broadly defined to include virtually any entity other than a
political party and a small contributor conmmttee (as defined by
the statute),? from contributing nore than $100 per election in

smal|l local districts (less than 100,000 residents), $250 per

22 prof essor John Lott of the University of Chicago Law School
descri bed the questions tendered to the court in terns of a market
anal ysis. Wiile the court is not satisfied that an anal ysis
prem sed upon the distinction between a free market and a
controlled econony is a perfect fit, it does appear to the court
that it is not inappropriate to recognize that an unregul ated
system of political contributions has sone of the qualities of a
free market econony.

2 "Person" is defined in Cal. Gov't Code 8§ 82047 as "an
i ndi vidual, proprietorship, firm partnership, joint venture,
syndi cat e, business trust, conpany, corporation, limted liability
conpany, association, conmttee, and any other organization or
group of persons acting in concert."

The statute defines a small contributor commttee as: “[A]lny
commttee which neets all of the following criteria:

(a) I't has a nenbership of at |east 100 individuals.

(b) Al the contributions it receives from any person in a
cal endar year total fifty dollars ($50) or |ess.

(c) I't has been in existence at |east six nonths.

(d) I't is not a candidate-controlled commttee.”

Cal. CGov't Code § 852083.
16
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el ection for Senate, Assenbly, Board of Equalization and |arge
local districts, and $500 per election for statew de office.
Section 85301(a)-(c). These limts are increased to $250, $500
and $1, 000, respectively, for candidates who agree to specified
expenditure limts. Section 85402. The Act also limts
contributions to PACs to $500 per year, section 85301(d), and
contributions to political parties to $5,000 per year. Section
85303. The Act further places a $25,000 aggregate linmt on the
anount any person (broadly defined) nmy contribute to al
candi dates and political parties conbined in any two-year period.
Section 85310.

Proposition 208 also limts the anbunts canpai gns may recei ve
in the aggregate from PACs, corporations, unions, and other non-
i ndi viduals, other than small contributor commttees and politi cal
party commttees, to 25% of the so-called voluntary expenditure
[imt for that office. Section 85309. Candidates are also limted
to receiving a cunul ative total of 25% of the expenditure limt
fromall political party commttees. Section 85304. Finally, the
Act bans transfers between candi dates, Section 85306, and bans all

contributions froml obbyists. Section 85704. 2

24 The provisions relating to contributions froml obbyists are
actual ly broader and nore onerous. The Act provides “no el ected
of fi cehol der, candi date or the candidate’ s controlled commttee may
solicit or accept a canpaign contribution or contribution to an
of fi cehol der account from through, or arranged by a registered
state or |ocal |obbyist if that |obbyist finances, engages, or is
aut hori zed to engage i n | obbyi ng the governnmental agency for which
t he candi date i s seeking el ection or the governnental agency of the
of ficeholder.” Cal. Gov't Code § 85704.
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B. Standard of Review Applicable to Contributions

In order to challenge a statute on First Amendnent grounds,
plaintiffs nmust first denonstrate that the statute inpinges on

rights protected by the First Arendnent. See SEIUv. FPPC, 721 F.

Supp. 1172, 1175 (E.D. Cal. 1989)(“SEIU I”). It is established
that “contribution and expenditure limtations operate in an area
of the nost fundanmental First Amendnent activities.” Buckley, 424
U S at 14. |Independent expenditures are protected by the First

Amendnent because “spending noney on one’s own speech nust be

permtted.” Colorado Republican, 518 U S. _ , 116 S. . at 2321
(Kennedy, J., concurring). Under Buckley, limts on independent

expenditures cannot be justified by reference to the state's
conpelling interest in deterring fraud or the appearance of fraud
since such expenditures do not “pose dangers of real or apparent
corruption conparable to those identified with |arge canpaign
contributions.” Buckley, 424 U S. at 46.

On the other hand, view ng the question solely fromthe
contributor’s point of view, Buckley held that contributionlimts
“involve little direct restraint” on political conmunication.

Buckl ey, 424 U.S. at 21.2° The court explained, however, that

2> There are at |least four separate First Anendnent interests
whi ch woul d appear to be cognizable in suits such as this: the
interests of contributors in associating with the political views
of the candidate; the interest of the candi date i n expressing t hose
views; the interest of the nenbers of the public that desire to
hear the candi dates views; and the interest of the nmenbers of the
public who desire not to hear the candidate’ s views. Because the
| ast group has a direct way of protecting itself from neaningful
exposure w thout adversely effecting the rights of the first three
groups, it would seemthat the right of that group to be |l eft al one
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contribution limts “also inpinge on protected associ ati onal

freedons.” Id. at 22;2% see also Citizens Agai nst Rent Control v.

City of Berkeley, 454 U S. 290, 299 (1981)(“[a] linit on

contributions . . . need not be analyzed exclusively in terns of
the right of association or the right of expression. The two
rights overlap and blend; tolimt the right of association places
an inpermssible restraint on the right of expression”).
Nonet hel ess, “‘[e]ven a ‘significant interference’ wth protected
rights of political association’ may be sustained if the State
denonstrates a sufficiently inportant interest and enpl oys neans
closely drawn to avoid unnecessary abridgenent of associationa

freedons.” Buckley, 424 U S. at 25; see also Service Enployees

Int’l Union v. FPPC 955 F.2d 1312, 1322 (9th Cir.), cert. denied,

505 U. S. 1230 (1992)(“contribution limts are subject to a ‘Il ess

stringent test than strict scrutiny’”); see also Federal Election

Commin v. Massachusetts Citizens for Life, 479 U. S. 238, 261-62

(1986) (“the Governnent enjoys greater latitude in limting
contributions than in regulating independent expenditures”).
Thus, burdens on contributions “may be sustained if the State
denonstrates a sufficiently inportant interest and enpl oys neans

closely drawn to avoid unnecessary abridgenent of associationa

is not as weighty.

26 After holding that the speech value of contributions was
limted to the synbolic expression of support for a candi date, the
Buckl ey court held that “the primary First Arendnent probl emraised
by the Act’s contributionlimtsis their restriction on one aspect
of the contributor’s freedom of political association.” Buckley,
424 U.S. at 24.
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freedons.” |d. at 25.

Wil e the statute nust be closely drawn “to avoi d unnecessary
abridgement of associational freedons,” the force of that
requirenent is nuted. Thus, as a general matter, the court wll
not second guess a legislative determnation as to where the |line
for contribution [imts should be drawn. “‘[I1]f it is satisfied
that sonme |limt on contributions is necessary, a court has no
scal pel to probe, whether, say a $2,000 ceiling m ght not serve as
well as a $1,000." (citation omtted). Such distinctions in
degree becone significant only when they can be said to anount to
differences in kind.” Buckley, 424 U S. at 30.7%

Plaintiffs attack Proposition 208's contribution limts on
three bases. First, they contend that here the record evidence is
insufficient to justify a finding of corruption or the appearance
of corruption so as to justify the limtations on speech and
associ ational rights inposed by Proposition 208 s contribution
limts. Second, they contend that the [imts on contributions by
individuals and PACs are not narromy drawn to the state’'s
interest in preventing corruption or the appearance of corruption,

citing, inter alia, the fact the contribution limts double when

a candi date accepts the Act’s spending |imts. Third, plaintiffs
contend that the contribution [imts at issue burden not only the

First Amendment rights of the contributor but also the First

2T The court did not seek to explain how this nodest approach
conformed toits oft expressed viewthat “[p]recision of regulation
nmust be the touchstone” of |egislation trenching upon First
Amendnent concerns. NAACP v. Button, 371 U S. 415, 438 (1963).

20




© 00 ~N oo o b~ w N Bk

NN NN NN R R R R R R R R R
o o A W DN P O ©O 0O N O 0o~ WwWN B+ O

Amendnent rights of the candidates, since the [imts are so |ow
that they prevent the candidate from amassing the resources
necessary for effective advocacy. | turn first to the question of
| egitimate governnental interest.

C. Legiti mate Governnental Interests

It is uncontested that the interest in preventing corruption
and the appearance of corruption is a legitimte state interest.

See Federal El ection Commin v. Nat'l Conservative Political Action

Conmittee, 470 U.S. 480, 496-97 (1985)(“NCPAC’'). In 1972, when
considering California s initial attenpt to limt political

contributions, this court noted that the “anti-corruption in fact
and appearance rationale [was] the only [legitimte governnent al
interest] sanctioned by the Suprenme Court in defense of political
contributions and expenditure limtations.” SEIUIl, 721 F. Supp.
at 1175 (E.D. Cal. 1989). | noted the follow ng year, however,
that the court had identified an additional interest, nanely,
“limting ‘the corrosive and distorting effects of imense
aggregations of wealth that are accunulated with the help of the
corporate form and that have little or no correlation to the
public’s support for the corporation’s political ideas.”” SEIUII,

747 F. Supp. at 584 (quoting Austin v. M chigan Chanber of

Commerce, 494 U S. 652, 660 (1990)). Fromall that appears, there
has been no additional interest identified by the Suprene Court as
sufficient to justify such [imtations. | thus turn to the

evi dence concerning corruption and its appearance.

11
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The Hi gh Court has explained that “[c]orruption is a
subversion of the political process. Elected officials are
influenced to act contrary to their obligations of office by the
prospect of financial gain to thenselves or infusions of noney
into their canpaigns.” NCPAC, 470 U.S. at 497(“the hallmrk of

corruption is the financial quid pro quo: dollars for politica

favors.”)
This court observed in the past that “the boundaries of the
noti on of the appearance of corruption have not been fully
devel oped.” SEIU 1, 721 F. Supp. at 1179. Unfortunately, little
has happened since then to help clarify the notion. Whatever el se
is true, the appearance of corruption nust be nore than illusory
or conjectural; instead “there nust be real substance to the fear
of corruption; nere suspicion, that is, ‘a tendency to denonstrate
distrust . . . is not sufficient,” no matter how w dely the
suspicion is shared.” 1d. (quoting NCPAC, 470 U S. at 499).
Above, | noted the conviction of a nunber of nenbers of the
California legislature essentially for bribery in office. In
addition, the governnment’s investigation alluded to there resulted
in the conviction of a legislatively appointed nenber of an
adm ni strative agency, several nenbers of the staff of the state
| egi slature, and a nunber of |obbyists. Wether the problem of
corruption is viewed as w de-spread and endenm c or rare and case-
particul ar, appears beside the point. These violations of |aw
i ndicate that the problemof corruptionin the | egislative process

is not illusory.

22




© 00 ~N oo o b~ w N Bk

NN NN NN R R R R R R R R R
o o A W DN P O ©O 0O N O 0o~ WwWN B+ O

Wi le there is evidence of a basis for concernrelative to the
| egi sl ative process, the court notes that there is no record
evi dence concerning corruption in the conduct of the elected
menbers of the judicial or executive branches of the state
gover nnent . 28 Nonet hel ess, the voters’ adoption of Proposition
208 appears to denonstrate suspicion of the political process as
a whole, and not sinply the |egislative branch. |Indeed, the
persistence of the California electorate in seeking to enact
contribution limts appears to denonstrate a w de-spread sense of
voting Californians that there is at |east an appearance of
corrupti on which nust be addressed.?® This judgnent, coupled with
the huge expenditures requiring large contributions which have
becone the hall mark of California politics,?3 both denpnstrate that

there is an interest sufficient to justify regulation. Under the

28 That is not the sane as saying that there m ght not be a
basis for concern. Newspapers have reported events which m ght be
percei ved as raising questions about the fund raising conduct of
the state’s I nsurance Comm ssioner and Attorney Ceneral. As
not ed, however, those events were not addressed in evidence before
this court, and thus the court cannot determ ne whether there is
any substance to those reports.

2% The court nust acknow edge that it may not be justified in

inferring that the voters’ adoption of restrictions on the
financing of executive and judicial elections reflects their
conclusion that contributions to those canpai gns are suspect.
G ven that the voters adopted termlimts and open primaries as
wel | as Proposition 208, the adoption of the latter nay be no nore
than a manifestation of the voters’ general disaffection from
governnment, rather than a particular judgnent concerning the
financi ng of executive and judicial branch el ections.

%0 Anpng the many findings made by the court concerning the
anobunt expended in California elections the court noted that: “In
her canpai gn for Governor, Di anne Feinstein spent $19 mllion.” See
Fi ndi ng No. 93.
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ci rcunstances, the court concludes that there is a legitimte
governnmental interest served by limtations on canpaign
contri butions.

D. Variable Limts

Once the court concludes that a |legitimte governnent al
interest is served by contribution l[imts, the court nust
ordinarily defer to the judgnent of the enacting body as to where

to set those limts. Buckley, 424 U S at 30; and see Federa

El ection Commin v. Nat'l Right to Work Conmttee, 459 U S. 197,

210 (1982). Plaintiffs nonetheless maintain that the provisions
doubling contribution limts for those candi dates accepting
expenditure limts denonstrate that the lower |imts cannot have
been viewed by the electorate as addressing either corruption or
t he appearance of corruption.

G ven the substantial deference the court is obligated to
accord the judgnents of the electorate concerning the |evel of
contribution limtations, it is inportant to understand the
underlying prem se of the argunent. The argunent is not that the
court should choose between, for instance, $100 and $200 as the
appropriate level, but that the electorate has manifested its
conclusion that a $200 contribution Iimtation is not inherently
corrupting. Put another way, plaintiffs’ c